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Vou. XIII July, 1939 No. 7 


THE RIGHT TO BEAR ARMS 


By ROGER J. WAYBRIGHT 
of the Jacksonville Bar 


Since the advent of the era of public pronouncements by the Honorable J. Edgar 
Hoover, G-superman, excoriating racketeers and heaping coals of fire upon the head of a 
citizenry ridden with psychological inertia, there has been much discussion of the right 
of the people as individuals to bear arms. 


Mr. Hoover seems to think that no one without a badge should be allowed to carry a 
gun, while our friends from the swamps and cow counties believe a white man has a right 
to a pistol on each hip except when attending court and prayer-meeting. 


Let us briefly examine just what right we in Florida have to bear arms, restricting 
ourselves to a consideration only of firearms, and only to those firearms which can be 
carried by one person, 


Our first consideration is as to whether or not the Federal laws restrict this right. 
The Second Amendment to the Constitution of the United States provides: 


“A well regulated militia, being necessary to the security of a free 


State, the right of the people to keep and bear arms, shall not be 
infringed.” 


Section 1132 of the Title 26, U. S. C. A., makes it unlawful for any person to trans- 
fer, sell, assign, pledge, lease, loan, give away, or otherwise dispose of, receive, or possess 
any shotgun or rifle having a barrel of less than eighteen inches in length (unless it is a 
rifle and the calibre of such rifle is .22 or smaller and its barrel is sixteen inches or more 
in length), or any other weapon, except a pistol or revolver, from which a shot is dis- 
charged by an explosive if such weapon is capable of being concealed on the person, or 
a machine gun, or a muffler or silencer for any firearm, unless same has been registered 
with the Commissioner of Internal Revenue. 


This does not apply to transfers to the United States, States, political subdivisions 
thereof, or peace officers, nor to those above specified firearms which are unserviceable 
and are transferred as curiosities or ornaments, 


This is purportedly a revenue measure, imposing a prohibitory tax upon sawed-off 
shotguns and rifles, and machine guns, the oceupational symbols of Mr. Hoover’s “gutter- 
rats.” (An attempt by the Attorney-General to have Congress, at its last session, pass 
a law making virtually the same provisions apply to all firearms failed.) 


The Supreme Court of the United States, in Sonzinsky v. United States, 57 Ct. 554, 
300 U. S. 506, 81 L. Ed. 772, affirming the decision of the Cireuit Court of Appeals for 
Illinois (86 F. (2d) 486), held part of this act constitutional as against the contention 
that it was not designed as a revenue measure, but invaded the province of the states by 
virtually prohibiting the possession and dealing in the specified firearms, the Court refus- 
ing to pass upon other parts of the Act. 


And in United States v. Adams et al., 11 F. Supp. 216, the District Court for the 
Southern District of Florida, through Judge Ritter, held the Act constitutional as against 
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the contention that it infringed the constitutional right of the people to keep and bear 
arms. 


Under 15 U. S. C. A., Seetions 901-909 (Federal Firearms Act), which went into 
effect July 30, 1938, transportation in interstate or foreign commerce of any firearm or 
part thereof, or ammunition except .22 calibre rim-fire, is virtually restricted to manu- 
facturers and dealers licensed under that law. Sending without license is of course un- 
lawful, and receiving such shipment is unlawful if the person receiving knows or has 
reasonable cause to believe this chapter was violated. Such shipping to a purehaser in a 
state requiring a license to purchase such is unlawful unless the purchaser exhibits his 
license; such shipping to a person whom the sender knows or has reasonable cause to be- 
lieve is under indictment for or has been convicted of a crime of violence in or is a fugi- 
tive from justice (one fleeing from prosecution or from testifying in a criminal ease) of 
any court in the United States or its possessions, is unlawful, and it is likewise unlawful 
for a purchaser of such character to receive same by such shipment (possession of same 
by such purchaser is presumptive evidence), or to so ship it to any other person. It is 
unlawful to so ship such firearm or ammunition knowing or having reasonable cause to 
believe same has been stolen, and to receive, conceal, store, barter, sell, dispose of, pledge, 
or accept as security for a loan any such firearm or ammunition knowing or having 
reasonable cause to believe it was stolen in transit in interstate or foreign commerce. Un- 
lawful, also, is it to ship or receive in such commerce a firearm from which the manufac- 
turer’s serial number has been removed or upon which it has been altered (possession 
ot such is presumptive evidence). 


This law does not apply to any shipment to or for the use of the United States, any 
State, Territory or Possession, or any agency or political subdivision thereof; or any of 
their duly commissioned officers or agents; or any bank, public carrier, or armored- 
truck company bona fide transporting money or valuables, granted exemption by the 
Secretary of the Treasury; or any research laboratory designated by the Secretary of the 
Treasury; nor to antique or unserviceable firearms or ammunition possessed and held as 
curios or museum pieces; nor to shipments to institutions, organizations, or persons to 
whom the Secretary of War may lawfully deliver same, nor to transportation, by such 
persons to whom delivered, while engaged in military training or in competitions. 


We may therefore say with some degree of safety that the Federal Laws prohibit a 
citizen of Florida who is not an officer of some government or subdivision therefor in the 
United States and who has not been privileged by the Secretaries of Treasury or War, 
from possessing any weapon capable of being concealed on the person, from which a shot 
is discharged by an explosive, except pistols and revolvers, sawed-of rifles of .22 calibre 
or less and with a barrel of sixteen inches or more length, and sawed-off rifles and shot- 
guns with barrels o feighteen inches or more length, unless we are willing to pay an 
exorbitant tax, register the same with the Commissioner of Internal Revenue, be finger- 
printed and photographed, et cetera ad infinitum, and that he must either buy his service- 
able pistols, revolvers, and orthodox-length rifles and shotguns, from persons within the 
State of Florida, or (1) first get a permit to carry a firearm (unless it is a shotgun), 
then (2) buy from a non-resident licensed dealer or manufacturer, being sure (a) that 
he does not have reasonable cause to believe that the firearm was stolen, and (b) that he 
is not under indictment for, and has not been convicted of, any crime of violence, in any 
court in the United States or Possessions, and that he is not fleeing from prosecution or 
from being a witness in a criminal case, and (¢) that the manufacturer’s serial number 
has not been tampered with. 


Having seen that we can to some extent possess certain weapons, let us examine into 
the Federal laws regulating our use of the weapons we are allowed to buy and possess. 


Under the various Federal statutes thereon, it is unlawful: to assault another with a 
dangerous weapon, with intent to do bodily harm, and without just cause or excuse, within 
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the admiralty or maritime jurisdiction of the United States, on board an American vessel 
on the high seas, Great Lakes, or St. Lawrence River, or on land under the exclusive 
jurisdiction of the United States, or on any island, rock, or key containing guano de- 
posits, which the President says “appertains” to the United States; ' to assault another 
with a dangerous weapon on any Indian reservation; 2 to use a dangerous weapon to put 
in jeopardy the life of, or wound, any person having custody of the mail, while trying to 
steal the mail; 3 to use a deadly or dangerous weapon in forcibly resisting, opposing, 
impeding, ‘atiablinblneg interfering with, or assaulting an account of the performance of 
his official duties, any United States marshal or deputy, special agent of the F. B. I. 
of the Department of Justice (G-man), post office inspector, Secret Service operative, 
Coast Guard officer or enlisted man, United States penal or correctional institution em- 
ployee, customs or internal revenue officer, employee, or agent, immigrant or immigra- 
tion patrol inspector, Department of Agriculture employee enforeing laws protecting 
wild life, National Park Service officer or employee, officer or employee of the field 
service of the Division of Grazing of the Department of the Interior, United States 
Indian field service or Bureau of Animal Industry of the Department of Agriculture; 4 
to use a deadly or dangerous weapon in resisting a Federal officer, authorized to make 
searches or seizures, in the execution of his duty, with intent to commit a bodily injury 
upon him or to deter or prevent him from discharging his duty;5 to conspire with an- 
other to convey or cause to be conveyed any firearm into a Federal penal or correctional 
institution, or from place to place within such institution; © to introduce or attempt to 
introduce a weapon into or upon the grounds of a Federal penal or correctional institu- 
tion, without being authorized by law or the attorney general; 7 to give, sell, or otherwise 
supply any arms to certain aboriginal natives in certain Pacific islands (arms in pos- 
session of offender forfeited), ® and to sell arms in a district or country occupied by un- 
civilized or hostile Indians; 2 to discharge any firearm on the grounds of the Capitol at 
Washington, D. C.; 1° to assault, or put in jeopardy the life of, any person, by the use 
of a dangerous weapon, in feloniously taking or attempting to take from the person or 
presence of another anything of value belonging to or in the custody of any bank. '! 


No one ean seriously question the right of Congress to limit our use of firearms to 
lawful purposes, so far as the jurisdiction of the United States is concerned; therefore, 
the foregoing provisions are probably valid. 


Having arrived safely at the border of Florida, with our pistols and revolvers, our 
orthodox-length rifles and shotguns, perhaps glared at suspiciously by the G-men but 
nevertheless still with us, if we are of good character and bought them in a kosher 
manner, let us cross the state line into Florida and see if we are still entitled to bear arms 
under Florida laws. 


Section 20 of the Declaration of Rights of the Constitution of the State of Florida 
provides : 


“The right of the people to bear arms in defence of themselves, 
and the lawful authority of the State, shall not be infringed, but 
the Legislature may prescribe the manner in which they may be 


borne.” 
1 18 U.S.C. A., Sec. 455 
2 18 U.S.C. A., Sees. 548 and 549; % U.S C. A., See 213 
3 18 U.S.C. A, Sec. 320. 
4 18 U.S.C. Sees. 118, 253, 254. 8 U.S. C. A, See 152 
S 18 U. &. C. As See. 121. 
6 18 U. S. C. A. Sec. 252. 
7 18 U. S. C. A., Sees. 753 and 908. 
8 18 U. S. C. A, Sec. 499. 
9 25 U.S. C. A, Sec. 266 
10 40 U. S. C. A, Sec. 198 
11 12 U.S. C. A., See. 588 b 
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Now, conceding that under this provision of the Florida constitution the legislature 
may to some extent restrict, regulate, and impose conditions upon the bearing of arms, 
to what extent has the legislature done so? 


Section 7197, C. G. L. (Chap. 4929, Acts 1901, See. 1), makes it unlawful to secretly 
carry arms of any kind on or about one’s person, or to have concealed on or about one’s 
person any weapon except a common pocket knife. This section does not apply to peace 
officers. This statute was declared constitutional in Carlton v. State, 63 Fla. 1, 58 So. 
486. Under Section 7198, C. G. L., the carrying of a concealed weapon is a breach of the 
peace, an done may be arrested without warrant therefor. In Sutton v. State, 12 Fla. 
135, our Supreme Court held that a partially concealed pistol, stuck into the waist-band 
of the pants, violated the statute, declaring that “hereafter it shall not be lawful for any 
person in this State to carry arms of any kind secretly on or about their person, ete.: 
Provided, that this law shall not be so construed as to prevent any person from carrying 
arms openly outside of all their clothes” (Th. Dig., 498, See. 5). The Court said: “It is 
urged by the. counsel for appellant, that if any part of the weapon can be seen, it is not 
carried secretly within the meaning of the statute. If there could be any doubt about the 
proper construction to be given to this part of the statute, it would be removed by the 
clear and explicit language used in the proviso, which only authorizes arms to be carried 
openly outside of all the clothes.” It will be noted that this proviso is not included in 
the present statute. 


Section 7202, C. G. L. (Chap. 4147, Acts of 1893, See. 1, as amended by Chap. 4928, 
Acts 1901, See. 1), makes it unlawful for anyone except a peace officer “to carry around 
with him, or have in his manual possession, in any county in this State, any pistol, Win- 
chester rifle or other repeating rifle, without having a license from the county commis- 
sioners of the respective counties of this State.” Section 7203, C. G. L. (Chap. 4147, 
Acts 1893, See. 2, as amended by Acts 1903, Sec. 1), provides that the county commis- 
sioners “may” grant such a license “only to such persons as are over the age of 21 years 
and of good moral character, for a period of two years, upon such person giving a bond 
payable to the Governor of the State of Florida in the sum of one-hundred dollars, con- 
ditioned for the proper and legitimate use of said weapons, with sureties to be approved 
by the said county commissioners. And the said commissioners shall keep a record of 
the names of the persons taking out such a license, the name of the maker of the firearm 
so licensed to be carried, and the calibre and number of the same.” 


In State ex rel. Russo V. Parker et al., 57 Fla., 170, 49 So. 124, our Supreme Court 
expressly refused to pass upon whether or not this statute was constitutional, but did 
hold that the County Commissioners were not required to issue a license to one where 
they were not satisfied that he was a person of good moral character because they did 
not know him. In this case the Commissioners contended that the statute was not manda- 
tory and did not require them to issue licenses, because it provides that they “may” grant 
licenses. The Court did not pass on that question in that case, but did so adversely to 
that contention in Smith et al. v. State ex rel. Osborne et al., 163 So. 524, the Court hold- 
ing that the Commissioners could not refuse to grant a license because they disapproved of 
the purpose of the applicant, so long as his purpose was not lawful, that the Com- 
missioners must issue a license to those over twenty-one years of age and of good moral 
character who apply therefor and tender a good and sufficient bond, if “it does not appear 
that the person applying for such license intends to use the firearm for which such license 
is to apply for an unlawful purpose.” 


It would seem, from the language just quoted, that the Commissioners are not re- 
quired to issue to an applicant a license to carry ail firearms he may at any time within 
the two-year period wish to carry, but that they may properly issue a license to carry 
only specific firearms. This conclusion is strengthened by the statutory requirement 
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that the Commissioners keep a record of the maker, calibre, and number of firearms 
licensed to be carried. 


There is no requirement in the statute that personal sureties on the bond are not 
acceptable, but it would seem that, as a matter of law rather than of political reper- 
cussions, the Commissioners could lawfully refuse to accept bonds unless the surety there- 
on was a surety company authorized to do business in Florida. By statute, the Commis- 
sioners must approve a bond with such a surety. 


It will be noted that this statute does not prohibit the carrying of shotguns. 


Whether or not a license from the Commissioners of one county entitles the licensed 
person to carry the weapon in another county is yet to be decided. Compare the more 
specific provisions, on this point, of Chapter 17911, Acts of 1937. It would seem, on 
principle, that a license issued by the Commissioners of one county should be good all 
over the State, since the licensed person would usually be unknown to the Commissioners 
of other counties in which he desired to hunt, and would thus, under the decision in 
Sutton v. State, supra, perhaps be unable to obtain a license in the other county. How- 
ever, Section 7202, C. G. L., prohibits the carrying of firearms without “having a license 
from the county commissioners of the respective counties of this State.” 


The provisions of the statute last quoted no longer apply, except perhaps in part as 
noted below, to counties of 3,400-3,600 population, nor to counties of 2,600-3,000 popula- 
tion, according to the latest preceeding Federal census. As to those counties, it is pro- 
vided by Seetions 7203 (1), 7203 (2), 7203 (3), and 7203 (4, Perm. Supp. C. G. L. 
(Chap. 16020, Octs 1933, See. 1), that in order to earry “rifles, shotguns, or any com- 
bination of same” in such a county, one must secure a license from the County Judge 
thereof, to satisfy the judge of his lawful intentions, to carry the license on his person 
when carrying the specified firearms and to exhibit same to any peace officer having 
jurisdiction in said county on request. Bona fide residents pay one dollar license fee, 
non bona fide residents pay twenty-five dollars. The license is good for ten months. 
Peace officers within their jurisdiction, soldiers of the State and Federal Government, 
and persons on real property owned by them or the public are excepted. It is a misde- 
meanor to carry succh arms without such a license, 


First to be noted is that only the carrying of “rifles, shotguns, or any combination 
of same is made unlawful; pistols are not prohibited. Next, the clear inference from 
this statute is that one must obtain a license in each of these counties of specified popu- 
lation in order to carry a rifle or shotgun therein. No bond is required. 


Whether this statute is merely cumulative, and it is necessary for one desiring to 
carry a pistol in the specific counties to secure a license from the County Commiss‘oners 
of such counties, is speculative, but seems probable. 


It will be noted that, different from the statute applying to all counties, this 
statute requires a license for the carrying of shotguns and rifle-shotguns. 


Chapter 17911, Acts of 1937, makes it unlawful for any person, without first having 
obtained a valid hunting license, and within the season covered by such hunting license, 
to carry on or about his person, or in any vehicle in which such person may be riding, 
or on any animal which such person may be using, within the limits of a National Forest 
Area within the State of Florida, except in any National Forest in Franklin, Walton, 
Okaloosa, Santa Rosa, and Baker counties, any gun or firearm of any description what- 
ever, without first having obtained a special permit from the Board of County Commis- 
sioners of the county (or from the Commissioners of each of the counties in which lies 
such area, if it lies in more than one county), where such National Forest Area is located, 
the firearms to be specifically described in such permit, and such permit to be granted 
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only when such has been recommended in writing by the officer or employee of the 
United States Government in charge of such National Farest Area. 


This prohibits the carrying of “guns,” which includes a shotgun, according to our 
Supreme Court’s holding in Henderson v. State, 75 Fla. 464, 78 So. 427. 


In addition to the cited statutes prescribing the conditions under which a person in 


Florida may carry firearms, statutes have been enacted governing the manner in which 
we may use them. 


The Florida Legislature has made it unlawful: to convey any weapon into a jail or 
other like place of confinement, with intent to facilitate the escape of a prisoner; '2 to 
discharge a firearm on a public highway, or in an unincorporated village, within 300 
yards of any premises, without permission of the occupants of the premises or in defense 
of life, limb, or property; 13 to sell, hire, barter, lend, or give a firearm to a person of 
unsound mind, or a firearm “other than a gun or rifle used for hunting” to a minor under 
sixteen years of age without permission of the minor’s parent or custodian; '4 for a dealer 
in arms to sell a pistol, Springfield rifle or other repeating rifle to a minor;'5 to want- 
only or maliciously shoot at or into any dwelling or other house, railroad car or loco- 
motive, street car or vehicle of any kind, which is being used or occupied by any persons, 
or any steamboat lying in or plying the water of this State;'6 to discharge a firearm, 
except in self-defense, or to recklessly handle a firearm in the presence of another, wh'le 
on a train or boat carrying passengers in this State;'7 to kill another in a duel with 
deadly weapons (murder first degree); 18 to discharge a firearm within one mile on 
either side of the Tamiami Trail in Dade and Collier Counties, except within municipali- 
ties;'9 to use firearms by hunting game or firing at targets on Sunday ;2° to shoot off 
or discharge a machine gun upon, across, or along any road, street, highway, public park 
or public place where people are accustomed to assemble, whether indoors or outdoors, 
including theatres and athletic stadiums, unless the person shooting is a peace officer or 
militiaman suppressing a riot and disorderly conduct, protecting and preserving public 
peace or preserving public property, or unless such use is authorized by law;2' to dis- 
charge or cause to be discharged any firearm on, from, across or within one-half mile of 
the Tamiami Trail between Fort Myers and Coral Gables, unless upon the shooter’s 
homestead, or unless the shooter is an officer discharging his duties as well as his fire- 
arms; 22 to exhibit a gun, pistol, or other deadly weapon in the presence of another in 
a rude, careless, angry or threatening manner, not in necessary self-defense; 23 to carry 
a firearm when lawufully arrested while committing a criminal offense or a breach or 
disturbance of the public peace; 24 to unlawfully have concealed weapons in one’s posses- 
sion or control when lawfully arrested by a peace officer for violation of road or speed 
laws, reckless driving, or driving while intoxicated; 25 to commit burglary armed with a 


12 Sec. 7537, C. G. L. 

13 Sec. 7743, C. G. L., (Chap. 3289, Acts 1881, Sec. 1). 

14 Sec. 7744, C. G. L., (Chap. 3285, Acts of 1881, Secs. 1, 2). 

15 Sec. 7745, C. G. L., (Chap. 6421, Acts of 1913, Sec. 11, revised). 


16 Sec. 7746, C. G. L., (Chap. 3281, Acts of 1881, Sec. 2; consolidated with Chap. 4988, Acts 
of 1901, Secs. 1, 2, and Chap. 4987, Acts of 1901, Sees. 1, 2). 


17 Sec. 7747, C. G. L., (Chap. 4701, Acts of 1899, Secs. 1, 2; consolidated with Chap. 5169, 
Acts of 1903, Secs. 1, 2, 3). ' 


18 Sec. 7138, C. G. L., (Chap. 3755, May 12, 1887, Sec. 2). 


19 Sees. 1899, 1900, 1901, and 8034, C. G. L. (Chap. 12036, Act sof 1937; Chap. 12462, Acts of 
1927). 


20 Sec. 7652, C. G. L. (Chap. 1007, Acts of 1859, Sees. 1, 2). 
21 Sec. 7748 (1), Perm. Supp. C. G. L. (Chap. 16111, Acts 1933, Sec. 1) 


22 Secs. 7748 (3) and (4), Perm. Supp. C. G. L. (Chap. 16249, Acts of 1933, Sec. 1) 
23 Sec. 7207, C. G. L. (Chap. 4532, Acts of 1897, Sec. 1). 


24 Sec. 7204, C. G. L. (Chap. 1637, sub-chap. 7, Aug. 6, 1868, Sec. 19, amended by Chap 4124, 
Acts of 1893, Sec. 2). 


25 Sec. 8327, C. G. L. (Chap. 11,385, Acts of 1925, Extra Sess., Sec. 2). 
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dangerous weapon; 26 to commit robbery while armed with a dangerous weapon, wound- 
ing or striking the victim, or intending if resisted to kill or maim. 27 


No consideration has been given to the various regulations promulgated by executive 
officials under authority of legislative acts as to the use of firearms in hunting, as such 
regulations vary considerably from season to season, and have become less the provinee 
of the lawyer than of the sporting goods dealer, 


Summary 


Having examined the Federal and Florida laws regulating the possessing, carrying, 
and using of firearms, let us summarize our findings. To what extent does a person, 
assuming that he is not a peace officer or otherwise entitled by reason of his duties as an 
employee of some governmental agency, or by reason of special exemption, to do so, have 
the right to bear serviceable arms in Florida? 


(1) He cannot carry any firearm concealed, anywhere in Florida. 


(2) He may own and earry a shotgun having a barrel of cighteen or more inches in 
length, not concealed, without a permit, anywhere in Florida except: 


(a) On land not owned by himself or the public in counties of 2,600-3,000 and 
3,400-3,600 population according to the latest Federal census; 


(b) Within the limits of a National Forest Area in counties other than Frank- 
lin, Walton, Okaloosa, Santa Rosa, and Baker. 


(3) He virtually cannot own or carry any shotgun having a barrel of less than 
eighteen inches in length, any rifle of more than .22 calibre having a barrel of less than 
eighteen inches in length, any rifle or .22 or smaller calibre having a barrel of less than 
sixteen inches in length, or any machine gun. 


(4) He may (depending on whether See. 7202, C. G. L., applies) be entitled to carry 
a shotgun having a barrel of eighteen or more inches in length, not concealed, on Jand 
owned by himself or the public, in counties of 2,600-3,000 and 3,400-3,600 population 
according to the latest Federal census, without a permit, except: 


(a) Within the limits of a National Forest Area in counties other than Frank- 
lin, Walton, Okaloosa, Santa Rosa, and Baker. 


(5) He may carry a shotgun having a barrel of eighteen or more inches in length, 
not concealed, on land not owned by himself or the public, in counties of 2,600-3,000 and 
3,400-3,600 population according to the latest Federal census, if he has a permit from 
the County Commissioners, except: 


(a) Within the limits of a National Forest Area in counties other than Frank- 
lin, Walton, Okaloosa, Santa Rosa, and Baker, in which limits he must also have a special 


permit described in (7) (b), a valid hunting license, and perhaps it must be during hunt- 
ing season. 


(6) He may (depending on whether Sec, 7202, C. G. L., applies) carry a rifle of .22 
or smaller ealibre having a barrel of sixteen or more inches in length, and a rifle of any 
ealibre having a barrel of eighteen or more inches in length, not concealed, on land owned 
by himself or the public, in counties of 2,600-3,000 and 3,400-3,600 population according 
to the latest Federal census, without a permit, except: 


26 Sec. 7216, C. G. L. (Chap. 4405, Acts of 1895, Sec. 1, and Chap. 5411, Acts of 1905, Sec. 1) 
27 Sec. 7157, Perm. Supp. C. G. L. (Chap. 1637, Aug. 6, 1868, sub-chap 3, Sec 33; Chap 12246, 
Acts of 1927, Sec. 1; Chap. 13792, Acts of 1929, Sec. 1). 


| 
| 


260 FLORIDA LAW JOURNAL 


(a) Within the limits of a National Forest Area in counties other than Frank- 
lin, Walton, Okaloosa, Santa Rosa, and Baker. 


(7) He may carry a rifle of .22 or smaller calibre having a barrel of sixteen or more 
inches in length, and a rifle of any calibre having a barrel of eighteen or more inches in 
length, not concealed, if he has a license from the County Commissioners of each county 
in which he carries it, anywhere in Florida, except: 


(a) Perhaps he must also have a valid hunting license to carry such a rifle in 
a National Forest Area in counties other than Franklin, Walton, Okaloosa, Santa Rosa, 
and Baker; and 


(b) He must have in addition to his usual permit a special one issued only on 
recommendation of the United States Government employee in charge of the National 
Forest Area in which he carries such a rifle, to carry it in such an Area in counties other 
than those specified in (a) above; and 


(c) He probably cannot carry such a rifle in a National Forest Area in counties 
other than those specified in (a) above except in hunting season. 


(8) He may not earry a pistol anywhere in Florida without a permit, unless the 
prohibition of Sec. 7202, C. G. L., is destroyed by Sec. 7203 (1)-7203 (4), Perm. Supp. 
C. G. L., as to counties of the specified population. 


(9) He may carry a pistol, not concealed, anywhere in Florida, if he has a permit 
from the County Commissioners of each county in which h ecarries it, except: 


(a) Within the limits of a National Forest Area in counties other than those 
specified in (7) (a), in which Areas he must also have a special permit as described in 
(7) (b), a valid hunting license, and it probably must be during hunting season. 


(10) He cannot own, possess, or carry any firearm unless he bought it before July 30, 


1938, or if bought after that date, unless he bought it: 
(a) Within the State of Florida; or 
(b) From a dealer or manufacturer licensed under Federal law, 
1. the purchaser not having good reason to believe it had been stolen, and 


2. the purchaser not having been convicted of, and not being under indict- 
ment for, a crime of violence, and not fleeing from prosecution or being 
a witness in a criminal case, and 


3. the manufacturer’s serial number being unaltered. 


If our Florida citizen passes these tests, he is free in the exercise of his right to bear 
arms, except tfat he must not use his firearms in violation of any of the many criminal 


laws of the United States or Florida regulating the manner in which they may and may 
not be used. 


Truly, the days when “Judge Colt” administered the laws are gone. If it were not 
for the increasing numbers of those whose shiny badges give them the right to ignore 
most of the laws above cited, the “Merchants of Death” would be paunchless. 
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A DISCUSSION OF REVERSIBLE ERROR IN 
RELATION TO PROPOSED CODE 


By HARRY NEWETT, Stetson University 
Co-Winner of Redfearn Prize 


It has been said of appellate courts that they “tower above the trials of criminal 
eases as impregnable citadels of technicality.”! The problem of what errors occurring 
in the trial of a case are of sufficient gravity to require that the court reverse the judg- 
ment and award a new trial, is of great importance today, for probably one-third of all 
criminal cases appealed in Florida are reversed for procedural errors. 


This defect in American judicial procedure, from a historical viewpoint, was first 
laid down in the Exchequer case of Crease v. Barrett.2, Baron Parke there held that an 
error of ruling per se gave the excepting and defeated party a right to a new trial even 
though the verdict seemed proper. This ignored the existing rule that there could be no 
reversal unless it appeared “that the truth had not thereby been reached.”’3 


This rule was quickly abandoned in England by statutory enactment,4 restoring the 
original doctrine, and appellate inspections “now strive to get at the merits; to allow 
no technicalities to prevent the court from perceiving the true facts, and arrive at a 
just decision.” 


American courts generally adopted the so-called Exchequer Ruie,-—tlie decision of 
the United States Supreme Court in Vicksburg & M. Rt. R. Co. ». O’Brien® being an 
influencing factor. Justice Harlan there stated the rule to be: 


“Unless it appears beyond doubt, that the error complained of did not, or ¢ uld 
not, have prejudiced the rights of the party, a reversal will be directed.” 
Again, in Mezia v. Oliver the court stated: 


“As it did not appear beyond doubt that they were errors which could not preju- 
dice the rights of plaintiff, we cannot say these errors were immaterial.” 


It is unquestionably true that the Exchequer Rule is one of the great contributing 
factors in the tendency of American courts to venerate unduly the rules of procedure, 


“The fundamental defect of the American judicial procedure system lies in the 
doctrine which generally prevails in the United States, that these rules of pro- 
cedure should have as controlling foree in the administration of the law us those 
determining substantive rights, and that, as a consequence, any error in their 
application, no matter how trivial in character, vitiates the proceedings and lays 
the ground for reversal of action had under them.”7 


Perhaps no better argument against the rule can be expressed than the decision of Judge 
Martin in Lewis v. The Long Island R. R. Co.8 


“After carefully and studiously examining the great number of perplexing and 
difficult questions determined during the heat and excitement of a sharp and 
protracted trial, we can but admire and commend the scrupulous and intelligent 
eare and ability evinced by the trial judge, and the almost unerring correctness 


Kavanaugh, 11 A.B.A.J., 217, 222. 

1C.M. & R., 919 (1835). 

Wigmore, Evidence (2d ed, 1923) Sec. 21. 

Judicature Act (1875). 

119 U. S. 99, 104. 

148 U. S. 664. 

Willoughby, Principles of Judicial Administration, (1929) 417. 
162 N. Y. 52, 67 (1900). 
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of his rulings. When the trial and the variety of questions raised are considered, 
we are surprised, not that a single error was committed, but rather that there 
were not many more.” 


Yet, the Court of Appeals felt obliged to reverse the judgment. 


Yet the obvious undesirability of reversing for technical errors resulted in legislation, 
in a majority of the states,—in some cases rules of court or constitutional amendment,— 
being attempts to improve conditions developed under the application of the Exchequer 
Rule. These enactments differ in form, and to some extent in effect. Their main pur- 
pose, however, is to require courts of review to give judgment without regard to technical 
errors or defects which do not affect substantially the rights of the parties. In some 
states these statutes have been very effective, while the experiences of others has not 
been quite as satisfactory. 


Arizona enacted a constitutional amendment,? which provides: 


“No cause shall be reversed for technical error in pleading or proceeding when 
upon the whole case it shall appear that substantial justice has been done.” 


The Arizona Supreme Court adheres to the rule that a verdict will be reversed only in 
a case where the record affirmatively shows error prejudicial to some substantial right 
of the appellant,'© and where the court thinks that in the absence of error complained 
ot the result would be the same, it will not remand a ease for a new trial."1 


The history of the rule in California is interesting. Prior to a constitutional amend- 
ment in 1911, California had passed two harmless error provisions which were of no 
effect, because the Supreme Court held that the constitutional restriction on the scope 
of review in criminal cases to questions of law only prevented it from considering the 
evidence in a given case for the purpose of determining that the error was harmless. 
When the constitution of California was amended so as to insert a provision on the sub- 
ject of reversible error, it was expressly provided that the Supreme Court might consider 
all of the circumstances of the case and that it was not to reverse a case unless the error 
complained of would result in a “miscarriage of justice.”'12 In the decade following the 
passage of this amendment, reversals dropped to 15.9% of all cases appealed as compared 
to 24.9% reversals in the previous deeade.13 


The first case to construe the amendment was People v. O’Brien,'4 in which Mr. 
Justice Sloss said: 


“The general purpose of the amendment is plain. Inasmuch as under the pre- 
existing provisions of the Constitution the jurisdiction of the Supreme Court 
was limited to criminal cases to questions of law alone, it was incumbent upon 
these courts to reverse any judgment of conviction based upon proceedings 
which were affected in any degree by substantial error of law. Where, however, 
the error complained of was trivial, or the record showed that no prejudice to 
a substantial right could have resulted therefrom to the defendant, it has always, 
even before the amendment, been the practice to disregard the error. Penal 
Code 1258. But where neither of these conditions existed, and the error was one 
which might or might not have turned the scale against the defendant, the limita- 
tion of the appellate jurisdiction to questions of law precluded the reviewing 
courts from weighing the evidence for the purpose of forming an opinion whether 
error had or had not in fact worked injur.y Having no jurisdiction in matters 


9 Art. 6, Sec. 22, Ariz. Const. 1911. 

10 Birch v. State, 19 Ariz. 336, 171 Pac. 135 (1918). 

11. Ramirez v. State, 18 Ariz. 272, 158 Pac. 640 (1916). 

12 Art. VI, Sec. 4%, Cal. Const. 

13° Vernice & Selig, Reversal of Criminal Cases in California, 2 So. Cal. L. R. 21. 
14 165 Cal. 55, 1380 Pac. 1042. * 
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of fact, the court in which the appeal was pending was bound to apply the doe- 
trine that prejudice was presumed to follow from substantial error.” 


Further: 


“Section 4% of Article VI of our Constitution must be given at least the effect of 
abrogating the old rule that prejudice is presumed from an error of law. * * * 
On the other hand, we do not understand that the amendment in question was 
designed to repeal or abrogate the guarantees accorded persons accused of crime 
by other parts of the same Constitution or to overthrow all statutory rules of 
procedure and evidence in criminal cases. * * * It is an essential part of justice 
that the questions of guilt or innocence shall be determined by an orderly legal 
procedure. * * * But it does not follow that every invasion of even a constitu- 
tional right necessarily requires a reversal. The final test is the opinion of the 
court on the result of the error.” 


Florida is among those states which have attempted to abrogate the application of 


the Exchequer Rule of legislation, passing a harmless error statute in 1911,15 which 
provides : 


“No judgment shall be set aside or reversed or new trial granted by any court of 
the State of Florida in any cause, civil or criminal, on the ground of misdirection 
of the jury, or the improper admission or rejection of evidence, or for error as 
to any matter of pleading or procedure, unless in the opinion of the court to 
which application is made, after an examination of the entire case, it shall appear 
that the error complained of has resulted in a misearriage of justice. This act 
shall be liberally construed.” 


This section has not been entirely successful, because, as it was noted in the instance 
of California, the scope of review on appeal bears a direct relation to the problem of 
reversible error. This is due to the fact that in order to refuse to reverse a case for errors 
not affecting the substantial rights of the parties it is necessary for the court, to some 
extent, to examine all the circumstances of the case in order to form some opinion as to 
whether or not the substantial rights of the defendant have been affected. Therefore, 
in Florida, because the only method of appeal is by writ of error or certiorari,'6 the 
successful application has been limited. The Supreme Court has power to speak only 
from the duly certified record. 


The Proposed Criminal Code of Procedure cures this defect.17 The writ of error 
and certiorari are abolished, and the only method of reviewing the proceedings is by 
appeal. This is taken'® by merely filing with the clerk of the trial court a notice in 
writing, and serving a copy on appellee. The trial court then directs the stenographie 
reporter to transcribe his notes of the proceedings immediately upon the filing of the 
notice. The preparation is taken out of the hands of the parties and placed under the 
direction of the judicial organization; the procedure is simplified, and the narrative form 
is only employed where parties stipulate. 


Under the Code, the defendant is required to state the grounds of his appeal in his 
brief, stating specificaily the rulings, decisions, and orders of the trial court from which 
the appeal is taken. No formal exceptions to rulings are necessary, it being sufficient 
if the party has made known to the court the action which he desires the court to take, 
or his objection to the action of the court on a ruling, order or charge at the time of the 
ruling; and, if he has no opportunity to object to a ruling or order at the time it is made, 


15 Sec. 4499, C. G. L. F. 1927. 
16 Sec. 8460, C. G. L. F. 1927 
17 Sec. 282. 
18 See. 292. 


| 
4 


264 FLORIDA LAW JOURNAL 


the absence of objection does not thereafter prejudice him.'9 The appellate court is 
required to review the evidnee where the insufficiency of the evidence is a ground of 
appeal, authorized to review it whether made a ground of appeal or not, and required to 
review it in death cases whether made a ground of appeal or not.20 This seems sound, 
as otherwise hardships may result to a defendant. In Ward v. State,2'! for example, the 
court erroneously charged the jury to the effect that the possession of stolen goods was 
prima facie evidence of defendant’s guilt of the larceny of these goods, to which general 
exceptions were taken. This would have been sufficient under the Code, but the court 
affirmed the conviction here because of improper exception taken. The basic remedy is 
to improve the bar, so that such slips will not be made. The Code, however, will relieve 
a defendant of the ailment of incompetency of counsel, for a defendant’s appeal is often 
dismissed for lack of compliance with statutory regulations, no matter how good an excuse 
he has. 


The Supreme Court has made an exception to the general practice in Ellis v. State,22 
reversing a conviction for an erroneous instruction without paying more than cursory 
attention to the fact that the defendants had not properly excepted to the charge of the 
trial court, apparenly believing the conviction to be unreasonable or unjust. Judicial 
incompetency should neither be excused nor checkmated by the incompeteney of defend- 
ant’s counsel. 


In general, the rule is stated in Florida that in order to procure a reversal, the party 
alleging error must affirmatively show error which deprived him of some substantial 
right.23 Despite this general principle, which, if adhered to, would prevent reversals 
where the correct result has been obtained, there is still some tendency on the part of the 
Supreme Court to reverse many cases where the error might properly be considered harm- 
less. When it is borne in mind, however, the numerous factual situations which can and 
do arise, the difficulty of determining what errors are harmless is apparent. 


“The problem of prejudicial error is a problem in professional psychology. No 
rules can be framed which will solve it, for rules can only be drawn in general 
terms, and it is in the interpretation of the rules that the difficulty comes.”24 


Some light, as to what the Florida Supreme Court considers substantial rights, is 
disclosed in the case of Lawson v. State,25 where the court in reversing a judgment of 
conviction and awarding a new trial, quoted approvingly from Outlaw v. U. 8.26 


“In a criminal case a fair jury, full evidence, and a correct charge as to the law 
are substantial rights. Many constitutional safeguards intended to secure full 
and fair trial before free juries, though procedural only, are substantial rights 
which ought not to be frittered away. Though they may generally be waived, the 
quoted statute (harmless error) cannot abolish them. The court does not reverse 
unless it feels that a substantial right of defendant has been prejudiced.” 


In line with the above, the Supreme Court has held that improperly admitted evidence 
is reversible error. In Gunn v. State,27 the court accepted the evidence as proving the 
fact for which the state submitted it, and felt powerless to declare that the jury had 
not acted thereon. In Deeb v. State,2® the court stated: 


19 Supra, n. 18. 

20 Sec. 310. 

21 123 Fla. 248, 124 Fla. 113, 188 So. 397 (1936). 

22 86 Fla. 165, 97 So. 385, 86 Fla. 257, 96 So. 520 (1923). 

23 Lindsley v. State, 88 Fla. 135, 101 So. 273 (1924). 

24 Sunderland, The Problem of Appellate Review, 5 Tex. L. R. 147. 
25 169 So. 789 (1936). 

26 81 Fed. (2d) 805, 809. 

27 78 Fla. 599, 83 So. 511 (1919). 

28 Deeb v. State, 179 So. 897. 
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“Such a statute as our harmless error law is not to be considered as affording an 
omnibus panacea for all the ills that may afflict cases brought to this court for 
treatment on writ of error, where the error found to exist is a substantial one 
to the prejudice of an accused, convicted and sentenced for a serious offense.” 
Alleged errors relating to the weight of testimony, the credibility of witnesses, and 

the admission or rejection of testimony, which do not weaken the effect of admitted 
testimony, nor reach the legality of the trial itself, are not ground for reversal where the 
evidence leaves no room for reasonable doubt as to defendant’s guilt.29 

So, in regard to an assignment of error that the verdict is against the weight of the 
evidence, the rule is definitely settled in Florida that the verdict, if supported by sufficient 
evidenee, or substantially supported, will not be disturbed unless there is substantial 
error of law,3° or it appears that the jury was not governed by the evidenee.3! 

It has been held to be reversible error, in a murder trial where the prosecuting 
attorney used procedural tacties designed to take undue advantage of the defendant, and 
he was convicted on technically admissible evidence which the court did not think bore 
the indicia of truth.32 

In the selection of the jury, the court has held it to be reversible error, where beeause 
of a juror’s false denial on his voir dire that he had ever been represented by either of 
states’ attorneys, although inadvertent; and there was a subsequent discussion between 
juror and attorney.33 

A judgment was reversed where the defendant requested to withdraw her plea of 
guilty before sentence, and was refused,34 the court saying: 

“The law favors trials on the merits, and if the discretion of the trial court is 
abused in denying leave to withdraw a plea of guilty, and to go to trial on the 
merits, the appellate court may interfere.” 

Many eases are reviewed where the error relied upon is an erroneous instruction to 
the jury. The court has held several times that the giving of erroneous instructions on a 
criminal case is no ground for reversal, where they could not in any manner have preju- 
diced the aceused.35 Yet, in the light of Lawson v. State,36 an erroneous instruction 
violates a substantial right of defendant. It is the opinion of the writer, that the inquiry 
on this type of error, should be, and is, directed as to whether the instruction was sur- 
plusage, or whether or not it was necessary or confusing to the jury in determining the 
guilt of accused; if the latter, then it should be declared prejudicial. 

Judges in Florida are not permitted the right to comment on the facts, and where 
the judge gave the instruction that lawyers were a necessary evil, and that the jury was 
to take the testimony only as presented in court,—not as the counsel commented thereon, 
the case was reversed.37 The court said: 


“We consider that instruction to the jury to be so full of potential evil, so replete 

with inimical error as practically, to the extent of the judge’s influence on account 

of his position, to be a denial of the defendant’s constitutional right to be repre- 

sented by counsel.” 
Where the prosecuting attorney has made improper remarks to the jury of such a charac- 
ter that neither rebuke nor retraction could entirely destroy their sinister influence, a 
new trial is required.3® The constitutional guaranty that defendant was entitled to a fair 
trial was invoked. 


29 Edington v. State, 81 Fla. 634, 88 So. 468 (1921). 
30 Anderson v. State, 88 Fla. 93, 101 So. 202. 

31 Mathis v. State, 63 Fla. 21, 58 So. 541. 

32 Lee v. State, 115 Fla. 30, 155 So. 123 (1934). 

33 White v. State, 125 Fla. 335, 176 So. 842. 

34 Clay v. State, 82 Fla. 83, 89 So. 353 (1921). 

35 Wooten v. State, 24 Fla. 335, 5 So. 39, 1 L.R.A. 819. 
36 Supra, n. 25. 

37 Kloss v. State, 95 Fla. 433, 116 So. 39 (1928). 

38 Carlile v. State, 129 Fla. 860, 176 So. 862 (1937). 
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It is the conclusion of the writer that many of the cases reviewed and reversed by the 
Supreme Court would be affirmed if it could examine the circumstances of the entire 
case. As noted before, this is remedied by the Proposed Code. Section 311 of the Code 
provides that no judgment is to be reversed unless the appellate court, after an examina- 
tion of all the appeal papers, is of the opinion that error was committed which injuriously 
affected the substantial rights of the appellant, and prejudice is not to be presumed from 
the error. This is directed to cure reversals for procedural errors; however, relief from 
technicality cannot be expected simply by passage of the statute, This largely depends 
upon the attitude of the court, for when it comes down to deciding whether the defendant 
received a fair trial,—whether his substantial rights were injuriously affected, it is a 
subjective matter. 


What test is the Supreme Court going to apply? It is said that the prime issue 
in a criminal case is whether the defendant is guilty or innocent. But to apply that as 
the exclusive test is to disregard other functions of appellate courts. They are charged 
with the maintenance of the standards of the law; that is, to keep the law uniform. The 
Constitution provides that the defendant is entitled to a fair trial,32 which in one sense 
means that the trial must be conducted by the standards established by precedent and 
legislation. To apply the test set out above, the court would be required to affirm a 
conviction, irrespective of whether or not there had been an invasion of a defendant’s 
constitutional rights. Such an invasion is invited under the Proposed Code; in California, 
their amendment4° has been interpreted to deny the constitutional right to have counsel.41 


To do this then, is to open dangerous channels; it would demand affirmance where 
the judge has abused his discretion and disregarded fundamental constitutional rights or 
elementary principles of fairness; it would open the door to strong arm practices to usurp 
constitutional privileges. Lawlessness by the underworld does not justify lawlessness 
by the courts. 


It is submitted that the Code, in its present form, does not go far enough. It con- 
fines the appellate court to this: That in the consideration of an appeal, judgment 
should be rendered upon the merits without permitting reversals for technical defects in 
the procedure below, and without presuming that if there has been a violation in some 
particular rule of law, that that violation has been prejudicial to the result. This merely 
expresses a pious hope that the court will affirm an appeal where the court feels that 
the error complained of has not injuriously affected the defendant’s substantial rights,— 
and that is very little improvement over the situation today. The Code takes a big step 
in the right direction, it is admitted, by allowing the court to better distinguish between 
error to substantial rights and technical error; the final result, nevertheless, will still 
depend upon the attitude the court takes, which might be along present lines, or might 
go to the dangerous point of invading constitutional rights. 


I believe that provision should be added to the Code whereby the Supreme Court 
can examine witnesses, hear new evidence,— disregarding the error alleged in those cases 
requiring it, and determine on this basis solely whether the defendant was guilty of the 
crime as charged. As the practice stands, it is fundamental in criminal procedure that 
the prosecution must prevail both on the merits and on procedure; while in consequence, 
the accused may prevail on either. The suggested provision will eliminate, to a large 
extent, the reversal for all procedural errors affecting substantial rights if the defendant 
is guilty. The Supreme Court will be able almost absolutely to determine whether or not 
the defendant has been injured, so that if it had not been for the error the verdict would 
have been in his favor, and at the same time keep a close check on the trial courts. Such 
provision would be so great a deterrent that the present invitation to commit crime would 
be greatly removed. If the courts are to merit public confidence, they must think more 
about the justice of their results and less about the regularity of their methods. 


39 Sec. 11, Declaration of Rights, Fla. Const. 
40 Supra, n. 12. 


41 People v. Mayfield, 538 Cal. App. 1298, 259 Pac. 75 (1927). 
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CHANGES IN CRIMINAL PROCEDURE 
By BART A, RILEY 


The Act goes into effeet on October 10, 1939, and governs the procedure in all erim- 
inal cases commenced or instituted on and after said date. If a case is tried prior to 
October 10, 1939, then the present mode of review by the Supreme Court is followed. 


It is well to bear in mind that the new Criminal Procedure Act repeals every pertinent 
section of Title 2, Chapter 1, 5th Division of the Compiled General Laws of 1927, beg’n- 
ning with Section 8218, and concluding with Section 8469 of that Title. Sections of our 
present Statutes, as to charge of court, examination of jurors, and use of testimony on 
former trial, are also effected by the new Act. 

Some important changes are here called to the attention of the Bar. 

ARRESTS 

An officer who has knowledge of the issuance of a warrant for a person, may appre- 
hend him without possession of the warrant at the time of the arrest; the officer may 
arrest without a warrant when he has probable and reasonable ground to believe that a 
felony has been committed and the person arrested has committed the felony. The officer 
may so arrest, relying upon information received from one upon whom he has reason to 
rely. When an arrest is to be made in another county, the Act dces away with the neces- 
sity of producing the warrant before a County Judge or Committing Magistrate for 
endorsement. However, it provides that immediately upon the arrest of the offender in 
a county other than the county in which the crime was committed, the arresting officer 
must bring the offender before the nearest Magistrate, who, if the offender is bailable, 
has authority to fix the amount of and approve a bail bond. Searches incident to lawful 
arrests are permissible under the Act. 

The new Act permits pursuit and rearrest, not only by the person from whose eustody 
the prisoner escaped, but gives power to any other officer to immediately pursue and 
retake the prisoner without a warrant, at any time and at any place within the state. 

The new Act makes it mandatory upon the arresting officer to accord to the arrested 
person an early opportunity to procure bail; and the Act gives to any attorney at law, 
practicing in the State of Florida, the immediate and uncontrolled right to visit the per- 
son arrested, at his request or at the request of someone acting in his behalf. 

PRELIMINARY HEARING 

The preliminary examination does not differ materially from the procedure now in 
force, but the testimony of witnesses is taken and transeribed, only at the request of the 
prosecuting attorney. When the term “prosecuting attorney” is used, it ineludes the 
prosecuting official of any Court having criminal jurisdiction. The Act contemplates that 
in important cases prosecuting attorney should be present, and use his diseretion as to the 
expenditure of county funds for the purpose of paying a stenographer to take the testi- 
mony. The Magistrate has the power to fix bail, not only for an arrested person, but their 
witnesses. If the witness is unable to give security, the Act provides that his testimony must 
be taken within three days after the date of detention of the witness. A person in jail, 
on a capias, if not tried in thirty days, is entitled to preliminary hearing before court 
having trial jurisdiction. 

BAIL 

If a person is held to answer by a Magistrate, who fixes the amount of bond, the 
arrested person, if unable to give the bond, is permitted to apply immediately to the court 
having jurisdiction to try the prisoner, for a reduction of bail. 

TRIAL COURTS 

Trial courts have immediate jurisdiction of persons heid to answer by a Magistrate, 
and may, before an indictment or information is returned or filed, entertain preliminary 
motions as to bail, or production or impounding of exhibits expected to be used at the trial. 


268 FLORIDA LAW JOURNAL 


Immediately upon the return of an indictment or the filing of an information, the 
defendant or his counsel may file a motion to quash or a plea thereto; and such motion 
may be filed, heard, and disposed of either in term time or vacation. 

It is recommended that where an attorney believes a statute is unconstitutional, or 
that the information is void, he should immediately call the matter on for hearing before 
the trial court on proper motion to quash in order to give the trial court an opportunity 
to pass upon the questions raised. This practice does not prevent the attorney from suing 
out a Writ of Habeas Corpus after the trial court has ruled. However, the pendency of 
Habeas Corpus proceedings does not prevent the trial court from setting the case for 
trial during the pendency of the Habeas Corpus proceedings, but if the defendant is 
found guilty at such trial, the court is not permitted to sentence the defendant until the 
Habeas Corpus proceedings are determined on appeal. 

Motions to quash may be oral or in writing. If oral, they may be taken down by 
a court reporter. 

An important change under the new Act is waiver of jury trial by the defendant. 
A defendant may waive a trial by jury in all but capital cases. The Supreme Court has 
recently so ruled, but its decision was handed down after the Act was submitted to the 
legislature. 


The sections of the Act relating to jurors, their examination and challenge, should 
be closely studied. 


“Exceptions” to rulings of court are unnecessary. 
“Objections” to charges must fully state the grounds of objection. 


PRESENCE OF DEFENDANT 
The Act provides that the defendant be present in all prosecutions for felony, with 
a proviso that if the defendant absents himself from the courtroom without leave of court 


first having been obtained, the trial shall proceed in all respects as though the defendant 
were present in court at all times. 


DISMISSAL OF PROSECUTION 

If a person is placed in custody to answer a criminal charge, he is afforded an oppor- 
tunity to apply to the court on the first day of the term that he desires to be brought to 
trial before the end of the term; if he is not indicted at that term, the court sets him at 
liberty upon his giving bail in a reasonable penalty. If a second term elapses, without 
trial, the defendant is discharged from imprisonment. If a third term passes, without 
a trial, the defendant is forever discharged. If upon the arrest of a person, he is released 
on bond, and thereafter for three successive terms of court, files a written demand for 
trial, and is not brought to trial at or before the third full term after the date he is first 
committed, he shall be forever discharged from the crime. 


This section places the burden upon the prosecuting official to see that persons 
arrested for crime are speedily prosecuted. 


PROSECUTING ATTORNEYS 


Prosecuting attorneys under the Act, should keep in close contact with Committing 
Magistrates, both as to attending hearings, and examination of witnesses in cases where 
the testimony, in the interest of justice, should be reduced to writing. 


Warrants may be procured from a Magistrate upon presentation to him of affidavits 
sworn to by the complaining witness or witnesses before the prosecuting attorney. 


An important section of the Act insofar as bail bonds are concerned, is that section 
reading as follows: 


“The court in which a prosecution is pending, may for good cause shown, after 


notice, either increase or reduce the amount of bail, or require new or additional 
bail.” 


Frequently, prosecuting officials complain about insufficient bonds being accepted 
by arresting officers and Committing Magistrates. Under the Act, a prosecuting attorney 
may inspect the bond after it is transmitted to the trial court, and if in his opinion, it 
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is insufficient, he may move the trial court, after notice to the defendant, for a better bond. 


Forms of indictment and informations are contained in the new Act, covering first, 
second and third degree murder and manslaughter, and perjury. It is hoped that at 
the 1941 session, the Bar Association will be in a position to suggest many more short 
forms of indictment covering other statutory offenses. 


CERTAIN PLEAS ABOLISHED 


All defenses heretofore available by plea other than nolo contendere, and “not guilty” 
are raised by motion to quash. This simplifies procedure. It does away with the necessity 


of demurring to or joining issue on a plea, and gives the court sole power to pass upon 
such matter, without the aid of a jury. 


Further comments on the Criminal Procedure Act will be published in a later issue, 


DEBTOR ARRANGEMENTS UNDER 
CHANDLER ACT 


By PATRICK H. MEARS, Lakeland 


Congress has provided a new system for the rehabilitation of harassed debtors under 
Chapter XI of The Chandler Act. Drastic liquidations having been found to be destrue- 
tive of economic balances by dumping bankrupt stocks on an already disturbed market, 


there has developed a new philosophy of reconstruction for honest debtors without the 
stigma of bankruptcy. 


The first Bankruptcy Act enacted in 1800 embodied the conception that a bankrupt 
debtor was dishonest, and only remained in effect three years. Following the panic of 
1837 a second general Bankruptcy Act was for two years in effect, recognizing that 
debtors might be honest but unfortunate and should under certain conditions be discharged 
of burdensome debts. A third Bankruptcy Act was in foree for ten years following the 
Civil War. Thus until 1898 the nation was without a general bankruptcy system, except 
for three short periods. The National Bankruptcy Act of 1898 has been expanded into 
a complete system of bankruptey administration covering agricultural compositions, rail- 
road reorganizations, corporate reorganizations, municipal-debt readjustments, composi- 
tions by taxing agencies, and compositions and extensions for the relief of debtors, in 
addition to proceedings in voluntary and involuntary bankruptcy. 

Chapter XI of The Chandler Act, enacted in 1938, modernizes the law further in 
providing a speedy and simplified procedure for arrangements between individual or 
corporate debtors and their creditors. An arrangement is defined as any plan of a debtor 


for the settlement, satisfaction or extension of the time of payment of his unsecured debts, 
upon any terms. 


Under this chapter a debtor may file a petition in Federal Court stating that he is 
insolvent or unable to pay his debts as they mature, and setting forth the provisions 
of the arrangement proposed by him to modify or extend the unsecured debts. Pending 
aceeptanee by creditors, the debtor may continue in possession of his property, with 
authorization to operate his business and file reports thereof with the court. And the 
court may enjoin or stay suits against the debtor. 


If the arrangement modifying or altering the rights of the creditors is accepted by 
all creditors, the court confirms it without hearing. When the plan is not aecepted by 
all, the court will confirm it after acceptance by a majority in number and amount if it 
it is fair, equitable and proposed in good faith. Upon confirmation the arrangement 
is binding upon the debtor and all creditors whose claims have been listed or allowed. 

The confirmation discharges the debtor from all his unsecured debts and liabilities 
except as provided in the arrangement. The rights of creditors holding debts secured 


by real property may be altered or modified by arrangement under Chapter XII of the 
same Act. 


: 
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WAS IT LEGISLATIVE INADVERTANCE? 


There are some 14 different acts dealing with constructive service. 
This procedure has been fraught with confusion, contradictions and uncer- 
tainty. 


Judge Paul D. Barns of Miami and others prepared an act to remedy 
the situation, which was passed by both Houses of the Legislature as Com- 
mittee substitute for S. B. 7 and 46. This bill expressly repealed the 14 
different acts dealing with constructive service and all other acts in con- 
flict therewith and would have left the State of Florida with only one law 
providing for constructive service, effective September 1. 


But wait! When the Florida Law Journal sought to get a copy of the 
bill for publication, the following facts came to light: 


After the Legislature had adjourned it appears that the Committee 
Substitute, which had passed both Houses, was found during the cleaning- 
up process in a desk drawer in the Senate Chamber. Even though the bill 
had been passed by both Houses, it had not been signed by the Speaker, 
nor had it been presented to the Governor. It is now in the office of the 
Secretary of State. 


Questions: Did the bill become a law? Was this inadvertance? Did 
the Legislature have insufficient attaches to attend to its business? 


LEGISLATIVE REPORT 


It had been planned that Mr. LeRoy Collins would prepare an article 
for this issue of the Law Journal analyzing the enactments of the last 
Legislature affecting legal procedure and other laws which might be of 
direct interest to lawyers. 


However, at the time of going to press, the Secretary of State’s office 
had not been able to furnish Mr. Collins an accurate list of the laws enacted. 
This report will be carried in the October issue of the Journal. 


(Continued on Page 280) 
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PRESIDENT REDFEARN REQUESTS LEGAL 
INSTITUTE HELP FROM CIRCUIT JUDGES 


I am writing a letter similar to this to all of the circuit judges in the State of Florida, 
seeking information and advice. 


It is my desire, and that of the members of the Committee on Legal Institutes and 
Clinies, to hold one or more legal institutes in each judicial cireuit in the state between 
October 1 and March 15. In this way we hope to take the Florida State Bar Association 
to the lawyers, thus increasing our membership and also making the bar association worth 
more to the rank and file of our profession. Many of the lawyers in the state do not 
know what splendid work the bar association has done in the past. Approximately four 
hundred attend the annual meetings of the association each year, and they will run 
perhaps eighty per cent the same year after year. 


Last Friday I met in Tallahassee with the Committee on Legal Institutes and Clinies 
of the Florida State Bar Association, composed of : 


J. Velma Keen, chairman, Tallahassee; Raymer F. Maguire, Orlando, W. K. Love, 
Lakeland; Miles Draper, Tampa; John M. Murrell, Miami; E. W. Landis, DeLand; 
Alfred A. Green, Daytona Beach; Will M. Preston, Miami. 


The Executive Council of the Florida State Bar Association also met with this com- 
mittee, and we all unanmiously decided to hold legal institutes in each judicial cireuit in 
the state if possible, as above stated. We will ask the president of the bar association 
in each cireuit to call a meeting at some central point in the circuit at a convenient time, 
after discussing the matter with the judge of that cireuit and getting the benefit of his 
advice. The institute would be for the members of the bar in the particular circuits, 
whether or not they were members of the bar association. The registration fee would be 
$1.00, of which $.25 would be used to defray the expense of the secretary in handling 
the institute and $.75 would be used for banquet purposes, Our idea is that the meeting 
should be held at some central court house in the cireuit at 3:30 in the afternoon. The 
speaker would be selected from some other cireuit and should deliver an address of not 
more than forty-five minutes on a subject previously assigned. After the address there 
would be a session of questions and answers pertaining to the subject. Then a fellowship 
meeting should be held, when the members of the bar of that cireuit and visitors would 
get acquainted. This should be followed by a $.75 banquet, and then another forty-five 
minute talk on another subject by some outstanding speaker from another cireuit. The 
adjournment should not be later than nine o’clock. Thus, the institute would be held 
in a half day and would not interfere with the business of the lawyers, and all of them 
could get home that night to any part of the cireuit. 


It is not our purpose to have an oration delivered on some general subject. We want 
the law discussed at these institutes as it exists in Florida, rather than as it should be 
We believe that we can get a sufficient number of attorneys wko are specialists in their 
particular subjects to volunteer their services and pay their own expenses to these meet- 
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ings to deliver the addresses. This will result in better uniting our bar and in letting 
the attorneys know that the State Bar Association is greatly interested in their welfare. 


We desire to make a list of at least fifteen or twenty subjects to be submitted to the 
presidents of the various bar associations so that they can select the particular subjects 
they want discussed at their meeting. The following subjects have been suggested so far: 


The New Criminal Code 

The Divorce Laws of Florida 

The New Civil Rules of Federal Procedure 
Wills and Administration of Estates 

Trusts and Trustees 

New Developments in the Law of Evidence 
The Trial of Negligence Cases 

Widows’ Dower Rights in Florida 

Tax Titles in Florida 

Real Estate Law in Florida 

The Taxation System in Florida 

Laws Pertaining to Married Women’s Rights in Florida 
Statutory Enactments of the 1939 Legislature 


As stated above, the foregoing have been suggested as subjects in which the lawyers 
in the different circuits might be interested. Won’t you please write me, sending a copy 
of your letter to Mr. J. Velma Keen, Tallahassee, suggesting other subjects which occur 
to you? You know in what subjects the attorneys in your circuit would be most interested, 
and we would like to have these subjects discussed in your circuit. Therefore, we will 
appreciate any suggestions made by you, either as to the subjects to be discussed or as 
to the holding of these institutes. We want to discuss live subjects in which the attorneys 
are interested daily. We believe that the attorneys will be glad to take advantage of this 
epportunity of bringing them together and of bringing themselves up to date on current 
developments in the law. 


We would also appreciate it if you would suggest the names of some attorneys in 
your circuit whom you think would be interested in delivering the addresses on one of the 
subjects selected, in some other circuit. We prefer to have the addresses made by attorneys 
from other circuits. 


These legal institutes will not interfere with the main institute which is to be held 
at Gainesville again this year, some time in December, However, we observed last year 
that the attorneys who attended the institute in Gainesville were largely the same as those 
who attend the annual meetings of the bar association each year. We want to carry 
our state bar association out to the various cireuits, and reach all the lawyers in the 
state, and for the first year at the cireuit institutes we desire to invite all the attorneys 
in the circuit, whether or not they are members of the state bar association. Thereafter, 
perhaps it would be wise to limit the institutes to the members of the association, in order 
to induce all the attorneys to join the association and work with it. 


You will recall that I sent out a circular letter to all the lawyers in Florida shortly 
after I was elected president. I received many replies to this letter. These replies sug- 
gested to me the need of carrying our association to the attorneys in some manner, and 
our Executive Council and the Committee on Legal Institutes and Clinies think the legal 
institute method is the best way. I believe that it will greatly benefit the association, 
and will also prove very instructive and helpful to all the attorneys who attend these 
institutes. 


After I have heard from this letter, which I am writing to all the circuit judges, 
and after the subjects have been selected, Mr. Keen’s committee will then contact the 
presidents of the various bar associations as to the subjects to be selected and as to the 
speakers and dates. 
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MINUTES OF EXECUTIVE COUNCIL MEETING 


And Joint Meeting of the Executive Council 
of the Florida State Bar Asociation, with 
The Law Book Committee and the 
Committee on Legal Institutes 
And Clinics 


A meeting of the Executive Council of the Florida State Bar Association and a joint 
meeting with the Law Book Committee and the Committee on Legal Institutes and Clinies 
was held at the Floridan Hotel, Tallahassee, Florida, at 6:30 p. m., on June 23, 1939. 


Present were: D. H. Redfearn, president; J. C. Adkins, Ed R. Bentley, LeRoy Collins, 
W. P. Simmons, Jr., C. Edmund Worth, John Dickinson, secretary-treasurer, of the 
Executive Council; Curtis Byrd, J. Lance Lazonby, Julius Parker, of the Law Book 
Committee, and J. Velma Keen, E. W. Landis, R. F. Maguire, J. M. Murrell, of the 
Committee on Legal Institutes and Clinies. 


There was considerable discussion concerning the adoption of the project of individual 
circuit legal institutes or clinies, as suggested by the president. The matter was approved 
and authorized to be undertaken as outlined. 


William P. Simmons, Jr., reported on the meeting held all that afternoon with the 


attorney general, on the law book revision matter, which was well attended by his com- 
mittee. 


J. Lance Lazonby spoke on behalf of a secret committee of the Florida State Bar 
Association to approve new Florida law books before the publisher submits them for 
sale to Florida lawyers, this being one of the projects of the Junior Bar Section, A 
motion prevailed that the project be re-referred to the Junior Bar Section for further 
study and for a report in concrete form at an early meeting of the couneil. 


J. C. Adkins discussed a student loan fund for seniors in the three law schools of 
the state. A committee was appointed to study this matter and report at a future meeting, 
the committee to be headed by Mr. Adkins. 


Curtis Byrd spoke on the various services at the state capitol that the State Bar 
Association could render to its members, especially on opinions of the Supreme Court, 
eventually leading to a full time executive secretary of the association. Further study 
was requested on this matter with the possibility that it be considered at the next session 
of the association, after ascertaining the exact costs of the opinions and other such 
incidental services. 

There was considerable discussion on the subjects to be considered for the Legal 
Institute to be held in the fall in Gainesville under the sponsorship of the Legal Institutes 
Committee. 

The following new members were approved and elected to membership : 


Everett O. Malone, Jr., Pensacola; Fred Fee, Fort Pierce; William F. Maurer, 
Fort Lauderdale; and E. Clay Lewis, Port Saint Joe. 

The treasurer was authorized to pay a bill of $4.50 ineurred by the Law Book 
Committee for the luncheon held at the Cherokee Hotel, and a bill for $13.00 for the 
dinner for this joint meeting held at the Floridan Hotel. 


The secretary brought up the question of the delinquent group membership of the 
Seminole County Bar Association and requested instructions thereon. He was authorized 
to go to Sanford, if necessary, to investigate this matter and try to straighten it out, 
to keep them still in good standing in the association. 

There being no further business the meeting was adjourned. 


JOHN DicKINSON, Secretary. 


= 
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FLORIDA MEN ATTEND AMERICAN BAR 
ACTIVITIES MEETING 


President Redfearn and Secretary Dickinson attended a conference of Bar Associa- 
tion Executives in Atlanta recently, which conference was held under the auspices of the 
Section of Bar Activities of the American Bar Association. 


Present were executive officers or representatives of the bar associations of the 
states of Alabama, Florida, Georgia, Louisiana, Tennessee and Texas. 


The meeting was presided over by a past president of our association, Raymer F. 
Maguire, of Orlando, who is vice-chairman of this section. 


The morning was devoted to a discussion of the various types of bar associations 
represented, Alabama and Texas being statutory integrated bars, Florida, Georgia, and 
Tennessee being purely voluntary bar associations, and Louisiana being in the anomalous 
position of having both a statutory integrated bar and a voluntary bar association. 
Various problems relating to bar association activities were discussed and the interchange 
of ideas proved beneficial to all. 


The afternoon was taken up by a discussion by Burt J. Thompson, of Forest City, 
Iowa, a member of the Committee of the American Bar Association on Legal Institutes 
and Clinies, who suggested various ways of bringing the state bar associations to the 
local lawyers, the most of which, having been tried in Iowa the past year, proved to be 
individual cireuit or district clinies or institutes, taking up an afternoon in each cireuit 
with discussions on the problems of the lawyer and the law. These meetings were divided 


into two parts, taking up the afternoon and evening, with a fellowship dinner between 
the sessions. 


Following this talk an interesting plea was made by Professor Sheeham of the Law 
Faculty of the University of Virginia, bespeaking cooperation between the law school, 
the law student, the law examiner and the bar association. 


All in all the meeting was most interesting and instructive and your president and 
secretary have recommended to the Executive Council that such legal institutes or elinies 
be held in each ecireuit of our state during the coming year, which has been approved by 
the Executive Council and the mechanies of which are now being worked out. 


The section on Bar Association Activities is to be congratulated on holding these 
meetings in an endeavor to bring the American Bar Association to the state bar associa- 
tions and assist them in their various problems. 


From such meetings will come much good. 


DUES ARE PAST DUE 


Secretary-Treasurer John Dickinson says the treasury is running low 
because of the heavy expense involved in procuring the preparation and 
passage of the proposed Criminal Procedure Act. 

Many members of the Bar have not paid their 1939 dues — this no 
doubt is an oversight. With this reminder I am sure the membership will 
rally to the support of the Association. 


| 
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LIFE’S RECORDS CLOSED 


Aneus G. CAMPBELL 

Angus G. Campbell, 64, died on June 
16, while addressing the Pensacola High 
School graduating class. 

Judge Campbell lived in DeFuniak 
Springs and had been on the bench for 
24 years, being the oldest Cireuit Judge in 
Florida in point of service. 

Judge Campbell was born in Eucheeanna, 
Walton County, on November 19, 1874, his 
father having practiced law there for 50 
years and served in the constitutional con- 
vention of 1885. 

Judge Campbell was graduated from the 
Florida State Normal School at DeFuniak 
Springs in 1891. After teaching school 
and practicing law in his spare time for 
five years, he was admitted to the state 
bar and opened his office in Milton, where 
he continued from 1898 to 1904, at which 
time he returned to DeFuniak Springs to 
join his father. 


T. Mownrits, JR. 

Joseph T. Monfils, Jr., Miami attorney, 
was killed in an automobile crash at Hen- 
derson, N. C., on June 17, while enroute to 
Washington on legal business. 

Mr. Monfils was 26 years of age and 
a graduate of the University of Florida 
and had practiced law in Miami about five 
years and was formerly connected with the 
office of Dewey Knight. He was born in 
Connecticut, but moved to Florida when 
a child. 


E. J. Smiru, JR. 

E. J. Smith, Jr., 47, of Stuart, a law 
partner of Senator A. O. Kanner, died 
on June 4. 

Judge Smith, who had served 14 years 
as County Judge, was born in Palatka, 
July 12, 1892. He attended the publie 
schools of Jacksonville, later attended Stet- 
son University, graduating in 1914. He 
was admitted to the Florida Bar in 1916, 
enlisted in the United States Army in 1917, 
and was commissioned a second lieutenant 
and honorably discharged in July, 1919. 

In 1920 he resumed his legal activities, 
forming a partnership with A. O. Kanner. 

He was a member of the Florida State 
Bar Association, was a Mason, a member of 
the American Legion and a Rotarian. 


McLANnE CHRISTIE 


Wm. MeL. Christie, prominent Jackson- 
ville attorney, and speaker of the 1937 
House of Representatives, was drowned on 
July 9, when his ear turned over near 
Kissimmee. 

Mr. Christie was born and reared in 
Jacksonville, was a graduate of the Uni- 
versity of Florida, and a World War Vet- 
eran. 

Mr. Christie was one of the state’s best 
parliamentarians, a highly competent law- 
yer and beloved by all who knew him. He 
had been frequently mentioned as a candi- 
date for governor in the next election and 
was urged by many for appointment to a 
Federal judgeship in Florida, 

He was an active member of the Jack- 
sonville and the Florida State Bar Asso- 
eiations. 


JAMES LAWRENCE KING, Sr. 


James Lawrence King, Sr., of Princeton, 
died on May 31, at Princeton, Florida. 

Mr. King was an attorney and World 
War Veteran. 


Z 
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They Tell Me That--- 


R. A. MecGeachy, Milton attorney, has 
been appointed by Governor Cone to sue- 
ceed the late A. G. Campbell as Judge of 
the First Cireuit. 


Lewis Twyman, former president of the 
Florida State Bar Association, has become 
Miami City Attorney. 


Arthur R. Clonts, former prosecuting 
attorney in Martin County, has been ap- 
pointed County Judge, succeeding EK. J. 
Smith, Jr., deceased. 


T. T. Oughterson has been appointed 
prosecuting attorney of Martin County, 
following the resignation of Arthur R. 
Clonts. 


Joe Hill Williams has become Assistant 
State Attorney for the Eighth Circuit. 


Major L. Perry of St. Petersburg has 
been appointed Judge of the Pinellas Juve- 
nile Court. 


John E. Matthews of Jacksonville has 
been appointed a member of the Cireuit 
Court Commission, succeeding J. Henry 
Taylor who resigned because of his re- 
moval to Fort Lauderdale. 


Daniel H. Redfearn, president of the 
Florida State Bar Association, John M. 
Murrell, Miami, and Curtis Waller, Talla- 
hassee, testified in Washington on June 28, 
in support of legislation to provide retire- 
ment at part pay for disabled Federal 
judges. 


Changes in Law Firms 


Rosert C. Lester of Jacksonville an- 
nounces the opening of offices for the gen- 
eral practice of law in the Lester Buildng. 


Fant & Srantey of Jacksonville have 
announced the dissolution of their law firm. 
Julian E. Fant will continue in the prac- 
tice of law with offices in the Florida 
Theatre Building, and William A. Stanley 
will continue the practice of law with of- 


fices in the Barnett National Bank Build- 
ing. 


Frank M. Harris of St. Petersburg an- 
nounces the formation of a partnership 
with Harold A. Kooman, recent author of 
Chancery Pleading and Practice, under the 
firm name of Harris & Kooman for the 
general practice of law with offices in the 
First Federal Building, St. Petersburg. 


The former law firm of Wideman, 
Wardlaw & Caldwell, of West Palm Beach, 
wit hoffices in the Harvey Building, will 
now be known as WIDEMAN, WARDLAW & 
Stewart, the name of Harry W. Stewart, 
Jr., who has for some time been associated 
with the firm, being added. 


J. N. Exxiorr, former Milton resident, 
but more recently practicing law in Panama 
City, has returned to Milton to take charge 
of the law offices of R. A. MeGeachy, re- 
cently appointed Judge of the First Judi- 
cial Cireuit, 


Maney P. formerly a mem- 
ber of the firm of Wideman, Wardlaw & 
Caldwell of West Palm Beach, announces 
the opening of offices for the continued 
practice of law in the Harvey Building, 
effective July 1, 1939. 


Paul Ritter, formerly with Rogers & 
Towers of Jacksonville, has announced the 
formation of a partnership with Ben Lind- 
sey under the firm name of LinpsEY & 
Rirrer, with offices for the general practice 
of law in Perry. 


Florida Law Journal 
To Be Indexed 


President Redfearn has appointed a spe- 
cial committee to make a comprehensive 
index of all numbers of the Florida Law 
Journal from the beginning of its publi- 
cation in 1927. 


The committee which will do this work 
is composed of Lawrence Rogers, Kissim- 
mee, chairman; Donald Walker, Orlando; 
and Gordon Petteway, Lakeland. 
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Twenty-Seven Circuit 
Judges Elect To 
Retire 


Twenty-seven of Florida’s thirty-five Cir- 
cuit Judges have elected to come under 
Florida’s 1939 Retirement Law. 


The voluntary retirement law gave the 
judges 90 days from April 20, to notify 
the Comptroller to make deductions from 
their pay; otherwise, they would not receive 
benefit of the new law. Judges may retire 
after 12 years’ service if 60 years of age, 
or after 20 years’ service without respect to 
their age. In either case they will draw 
two-thirds pay for the remainder of their 
lives. There is also a provision for retire- 
ment on half-pay after 10 years’ service if 
partially or totally disabled. After retire- 
ment they cannot practice law. 

Those who did not elect to take advantage 
of the law are E. C. Love of Quincey, R. 
L. McGeachy of Milton, Fred L. Stringer 
of Brooksville, T. Frank Hobson of St. 
Petersburg, Herbert Frederick of DeLand, 
Alto Adams of Fort Pierce, Frank Smith 
of Orlando, and E. C. Welch of Marianna. 


A Century of Social 
Thought 


A Century of Social Thought by the 
Duke University Press is a delightful vol- 
ume which has come to the Editor’s desk. 
It contains a series of lectures delivered at 
Duke University during the academie year 
1938-39 as a part of the centennial cele- 
bration of that institution. 


It contains such significant articles as 
“American Juristic Thinking in the Twen- 
tieth Century” by Dean Roscoe Pound; 
“Religion in the Last Hundred Years” by 
Henry Sloane Coffin, president of Union 
Theological Seminary of New York and 
one of the foremost religious leaders in 
the United States; “Science and Belief,” 
by John C. Merriam, former president of 
the Carnegie Institution and one of the 
nation’s leading paleontologists; and a num- 
ber of other addresses by men equally as 
prominent in their respective fields. 

The book is well worth the $2.00 charged 
by the Duke University Press, at Durham, 
N. C. 
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Guest Rooms are individually air con- 
ditioned---no re-circulation of air from 
one guest room to another. This modern, 
hospital-approved system is an exclusive 
feature of The Roosevelt. 


Drive your automobile into th 
Hotel Roosevelt Garage, which i 
directly connected with our Lobby 
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AcRobert R. Meyer Hotel 


All Outside Rooms - No Court 
? Circulating Ice Water 
Tub ond Shower 
In Every Room 
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Associations 


DADE COUNTY BAR ASSOCIATION 


Six newcomers were elected directors of 
the Dade County Bar Association in the 
canvassing of ballots on June 26. They 
were William M. Herrin, Melbourne L. 
Martin, M. Lewis Hall, Inman Padgeti, 
Henry K. Gibson and Judge David J. Het- 
ferman. 


The directorate was due to meet on June 
28, to select a new president, succeeding 
Frank E. Bryant, incumbent, who is serv- 
ing out the unexpired term of D. H. Red- 
fearn. 


PASCO COUNTY BAR 
ASSOCIATION 


The Pasco County Bar Association was 
the guest of Edward Lock on June 9, at 
his home in Shadow Lawn. The evening 
was spent in an informal discussion of 
new legislation. 

Judge D. E. Yost entertained the Pasco 
Bar Association at the Palace Hotel, Dade 
City, on June 23. 


JACKSONVILLE BAR ASSOCIATION 


The Jacksonville Bar Association met on 
June 8 and listened to Senator J. Turner 
Butler and Representatives John W. Har- 
rell, who were honor guests and spoke of 
their experiences in the recent legislature. 

Announcement was made of John E. 
Matthews’ appointment as a member of 
the Cireuit Court Commission, succeeding 
J. Henry Taylor, resigned. 

A resolution was presented memorializ- 
ing the life of Martin Matthews, who died 
May 6. Mr. Matthews was a former Flor- 
ida Supreme Court Commissioner. 

Transfer of Stetson Law School from 
DeLand to Jacksonville was also urged in 
a resolution adopted. 


PALM BEACH COUNTY 
BAR ASSOCIATION 


The Palm Beach County Bar Association 
held its regular luncheon meeting on June 


26. It heard a report from W. H. Mizell, 
view to some definite action at the July 
meeting. 

Some 30 members were present with W. 
Murray Hamner, president, presiding. 
chairman of the Committee on Unauthorized 
Practice of the Law. The recommendation 
of this committee will be studied with a 


IS THIS BRAGGING? 


To our credit, we contributed to the de- 
feat or withdrawal of the following bills: 

S. B. 232 (H. B. 694) a so-called “Law- 
yer’s Bill” which would have prohibited 
real estate brokers from preparing routine 
papers in the course of ordinary business. 
—Florida Realty Journal, July, 1939. 


NEW ORLEANS@, MOBILE 


* 
@,PENSACOLA 
UY @TALLAHASSEE 


@ JACKSONVILLE 
@DAYTONA 
ORLANDO. 
@ LAKELAND 


ST.PETERSBU SARASOTA 


*@MIAMI 


Dependable, fast and direct passenger, 
air mail and air express service be- 
tween Florida’s principal cities and 
Gulf Coast cities. Saving precious 
time for up-state or down-state confer- 
ences. Ticket offices all scheduled stops 


NATIONAL AIRLINES, INC. 
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Junior Bor Section 


OFFICERS AND EXECUTIVE COUNCILMEN: 


W. P. SIMMONS, JR., President Cc. C. HOWELL, JR., Secretary-Treasurer 
H. 0. ENWALL RICHARD J. GARDNER J. LANCE LAZONBY 
NEIL C. McMULLEN BEN C. WILLIS 


HAROLD B. WAHL 


LAW BOOK COMMITTEE CONFERS WITH 
ATTORNEY GENERAL 


PLANS MAPPED FOR REVISION OF STATUTES 


The members of the Law Book Committee of the Association and the Junior Bar 
Section met in Tallahassee on June 23 with the Attorney General to discuss the revision 
of the State Statutes required by House Bill No. 306 passed at the recent session of the 
legislature. (See page 235 June issue of the Law Journal for text of this law.) The 
Act requires a revision of all statutes of a general nature to be prepared under the 
supervision of the Attorney General and submitted to the 1941 legislature. 


The Bar Association delegation was headed by E. Dixie Beggs, Jr., of Pensacola, 
Chairman of the Law Book Committee. Prior to the conference with the Attorney General 
the Law Book Committee met at luncheon to decide upon the recommendations to be made. 
Other members of the committee present were Curtis Byrd of Fort Lauderdale, J. Lance 
Lazonby of Gainesville, and Julius F, Parker of Tallahassee. 


The following are the principal recommendations made: 


1. That the “Wisconsin” plan of revision be adopted, including a completely new 
decimal system of numbering the chapters and sections of laws, and looking forward to 
a continuous revision system whereby the statutes are revised and republished after each 


biennial session of the legislature. For discussion of the plan see page 234, June issue, 
Florida Law Journal.) 


2. That a special staff, which will have no other duties, be employed to prepare the 


revision, and that all political factors be divorced from consideration of those to be 
employed. 


3. That a capable attorney, experienced in law editorial work if possible, be em- 
ployed to head the revision staff and that he be sent to Wisconsin and other states where 
this plan is being put into effect in order to study the procedure used elsewhere. 


4. That members of the bench and bar and public officials charged with administer- 
ing the statutes be requested to advise the revisors of imperfections, inconsistencies, 
omissions and ambiguities in the statutes that should be weeded out. 


The committee turned over to Attorney General Gibbs its files containing the data 
and information collected during the two years this plan has been studied. Judge Gibbs 
appeared enthusiastic over the task assigned him by the new law and indicated that he 
would carry out as nearly as possible the recommendations of the Bar Association and 
its Law Book Committee. The representatives of the Association piedged their continued 
interest and help in the work to be done. 


Others who attended the conference were Honorable Glenn Terrell, Chief Justice 
of the Supreme Court; Honorable J. B. Whitfield, Presiding Justice of the Supreme 
Court, who assisted in tke preparation of earlier revisions of the statutes and who made 
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several valuable suggestions and pledged his interest and cooperation in the work; D. H. 
Redfearn, President of the State Bar Association; Wm. P. Simmons, Jr., President of 
the Junior Bar Section; Ed R. Bentley, immediate Past President of the State Bar 
Association; Theo. T. Turnbull, Attorney for the State Railroad Commission; and H. E. 
Carter, Lawrence Truitt and T. J. Ellis, Assistant Attorneys General. 


JUNIOR SECTION NEWS 


A report from the Junior Bar Section advises that the normal flow of the summer 
doldrums has not sufficed to entirely preclude the section from all gainful activity. 


On June 23, the Law Book Committee conferred in Tallahassee with the Attorney 
General; which officer, it is to be remembered, is charged under the recently enacted law 
book bill with the duty of preparing, in time for submission to the legislature of 1941, 
a complete revision, compilation, and consolidation of all Florida statutes of a general 
nature in effect at the present time and permanent in character. While a full report of 
this session will be forthcoming in a subsequent issue of the Law Journal, it may here 
be observed that the work of the meeting consisted in part of a thorough discussion of 
the statutory revision features of the above named bill. 


Of interest to all officers of the Section is the recently received announcement that 
the next foregathering of its Executive Council will be held in Tampa on the Sunday 
afternoon of July 23. At such meeting, to which all committee chairmen, all committee 
members in the Hillsborough area, and all district chairmen have been cordially invited, 
the Law Book Committee will recommend the consideration of two additional projects 
for the working attention of the Section; viz., the forming of (a) a secret publications 
committee to pass upon and approve any new law books on Florida practice and pro- 
cedure, and (b) the establishment in Tallahassee of a bureau of the Association for the 
convenience of the members thereof in contacting the various state officials. 


And also on July 23, in Tampa, the new Publie Relations Committee will assemble 
for the formulation of plans calculated to secure the presentation, under the active super- 
vision of the district chairmen, of a series of state-wide radio addresses upon various legal 
topics of timely and practical interest. 


Editorial 


(Continued from Page 270) 
CASE COMMENTS -- 


In cooperation with the law departments of the Universities of Florida, 
Stetson and Miami, the Law Journal plans to hereafter carry notes and 
comments on cases decided by the Florida Supreme Court which are re- 
garded as of sufficient interest to justify comment. 


The notes will be prepared by the faculty and students of the law col- 
leges, each college taking its turn in succession. 


It is hoped that this service can start with the October issue of the 
Law Journal, and that such comments will prove helpful and interesting 
to our members. 
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14 Years’ Service 
TO ATTORNEYS AND BUSINESS EXECUTIVES 


CONFIDENTIAL INVESTIGATIONS 
LOCATING PERSONS 
(More than 5,000 in Ten Years 
SEARCHING PUBLIC RECORDS 
ASSIST CLEARING REAL ESTATE TITLES 
(Securing Quit Claim Deeds, Assignments of Mortgages Judgments, etc.) 
SECURING FACTS FOR EVIDENCE 
Any Legitimate Service or Negotiations Requiring Salesmanship or Diplomacy 
NO SHADOWING OR CRIMINAL WORK 
We Conduct a Professional and Business Service -- Not a Detective Agency 
Our Fees Reasonable and Based on Results 


PRIVATE TELEPHONE 26221 


SCHUYLER C. HODGE 


Bankers and Lawyers Service 
127 N. E. FIRST AVENUE, MIAMI, FLORIDA 
(Still serving the same clients we have served for the past ten years and more.) 
CORRESPONDENTS IN ALL LEADING CITIES 


ROBERT 
PULTON 


When you visit Dixie, you must see Atlanta, center of the “Gone 
With The Wind” country. When you visit Atlanta, a natural choice 
is the Robert Fulton, convenient, comfortable, economical, but 
above all clean. 


300 Rooms from $2 


H. GRADY CALLAWAY, Mer. ATL ANT A G A 
JOHN H. CANDLER, Mer. Dir. 9 * 
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HY WE ADVERTISE THIS 


WORD INDEX 


After over 90% of the A.L.R. owners acquired this new one- 
half million word leads to A.L.R. annotations we were about 
to discontinue advertising it. But to our surprise the sale for 
this word index was just beginning. 


Non-A.L.R. Owners find this a most helpful desk book, which 
tells them the annotations they should consult on their current 
questions. 


Let this red desk book be your next library purchase. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y. 
7 BANCROFT-WHITNEY CO., SAN FRANCISCO, CALI 


“The Outstanding Citation Book of All Time” 


New 1938 Edition of 


SHEPARD'S 
FEDERAL 
REPORTER 
CITATIONS 


Cases, Patents, Trade- 
Marks, Court Rules 


As Cited in Every State and 
Federal Court in the United 
States 


Completely Analyzed 


Always Up To Date 


SHEPARD'S CITATIONS 
The Frank Shepard Company 


76-88 Lafayette Street, New York 
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Kleepnel Hotels 
JACKSONVILLE “FLORIDA 


JACKSONVILLE « FLORIDA 
NEWHOTEL 
MayFLOWERR WHEN 


THE PRIDE OF JACKSONVILLE e 
Jacksonville 


and 


West Palm Beach 


STAY AT 
MODERN 


FLORIDA’S 
ul? GARAGE DIRECTLY 


a CONNECTED wire FINEST HOTELS 


LOBBY 


JACKSONVILLE * FLORIDA 


HOTEL 
ALSO GEORGE WASHINGTON 


WONDER HOTEL 
HE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


NO INCREASE + 


HOTEL INRATES... 
FLAGLER EVERY MODERN 
CONVENIENCE... 


GARAGE DIRECTLY CONNECTED. 
WITH LOBBY... 


ROBERT KLOEPPEL HOTELS 
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FLORIDA 


FLORIDA 
No matter what part ef Florida you’re planning got 4o; 
to visit ... no matter how much or how little 
youw’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 


SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


SARASOTA 
Mitel Saratcla 


PUNTA GORDA 
Marlys Woe 


EVERGLADES 
Lades 


> 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address individual hotel managers or 


COLLIER FLORIDA COAST HOTELS 
MOTEL TAMPA TERRACB 745 FIFTH AVENUE 
TAMPA, FLA. NEW YORK, N. ¥. 
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The Board of Directors of 
The Hovida National Bank 
of Juchsonville 


wishes lo call your altention ho the 


Trust Department 
of the Bank 
aot, as Executor ox Administrator of Cstales, and | 
senders all favme of Trust 
and conporalions 
The protection of the rightsof.and 
cooperation with the Members of the Bar 
ane fundamental elements of the policy 
Trust Department 


Hlowida Vice Presidontand Trust Officon 
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New Gorida Practice Book. . . 


KOOMAN’S FLORIDA CHANCERY 
PLEADING AND PRACTICE 
WITH FORMS 


By Harold A. Kooman 


Miami 


“I received your latest Chancery Book and find 
it extremely useful. It is a book which will prove 
to be of value to any lawyer with a Chancery 
practice.” 


Benjamin Axleroad 


Dade City 


“A most valuable work, unlike anything heretofore 
published.” 


Arthur L. Auvil 


One Volume, Fabrikoid binding 
Price $20.00, delivered 


@ Descriptive folder 
@ mailed on request. 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 


Law Book Publishers 
ATLANTA, GEORGIA 
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